Dat e | ssued: January 29, 1986 (AGO 86-4)

Requested by: Vernon Fahy, State Engineer
North Dakota State Water Comm ssion

- QUESTI ONS PRESENTED -
l.

Vet her N.D.C. C. section 61-24.3-03 authorizes the State Water
Conmmi ssion to acquire w thout conpensation a right of way over
original school and institutional [ands for construction of the
Sout hwest Pi pel i ne Project.

VWhet her Article IX, Section 6 of the North Dakota Constitution
authorizes the State Water Commission to acquire a right of way over
original school and institutional I[ands by private sale.

Whet her N.D.C.C. section 61-24.3-03 authorizes the State Water
Conmi ssion to acquire a right of way wi thout conpensation over
acquired school or institutional |ands for construction of the
Sout hwest Pi pel i ne Project.

- ATTORNEY GENERAL'S OPI NI ON -
l.

It is ny opinion that N.D.C.C. section 61-24.3-03 does not authorize
the State Water Conmi ssion to acquire without conpensation a right of
way over original school and institutional |ands for construction of
t he Sout hwest Pipeline Project.

It is ny further opinion that Article I X, Section 6 of the North
Dakota Constitution authorizes the State Water Conm ssion to acquire
a right of way over original school and institutional |ands by
private sale.

It is ny further opinion that N.D.C. C. section 61-24.3-03 does not
aut horize the State Water Conmi ssion to acquire a right of way

wi t hout conpensati on over acquired school and institutional |ands for
construction of the Southwest Pipeline Project.

- ANALYSES -
l.
The State Water Commi ssion of the State of North Dakota is

established pursuant to N.D.C. C. chapter 61-02. N.D.C.C. section
61-02-22 grants the State Water Commi ssion the "full power and



authority to acquire by purchase or exchange, . . . and by

condemmation, any l|lands, rights, . . . easenents . . . and other
property deemed necessary or proper for the construction, operation
and mai ntenance of works." As you advise in your request for an

opinion fromthis office, ND. C.C. chapter 61-24.3 authorizes the
State Water Conmi ssion to proceed with the construction of the
Sout hwest Pipeline Project. Your questions arise by reason of
N.D.C.C. section 61-24.3-03 which provides that a "right of way is
her eby gi ven, dedicated, and set apart, to locate, construct, and
mai ntai n such works over and through any of the | ands which are or
may be the property of the state.”

Some of the lands at issue here are anpong those |lands originally
granted by the United States to the State of North Dakota in trust
for the benefit of the state's schools and certain specified state
institutions. The ternms under which these |lands were granted to the
state are set forth in an act passed by the Congress entitled "an
>Alct to provide for the division of Dakota into two states, and to
enabl e the people of North Dakota, South Dakota, Mntana, and

Washi ngton to formconstitutions and state governnments, and to be
admtted into the union on an equal footing with the original states,

and to nmake donations of public lands to such states.” 25 Stat. 676
(1889). Enacted on February 22, 1889, the Act is nore commonly known
in North Dakota as the "Enabling Act." State Hi ghway Conm ssion v.

State 297 N-W 194, 195 (N.D. 1941).

The Enabling Act granted to the State of North Dakota nore than three
mllion acres of |and (Departnment of University and School Lands
Forty-fifth Biennial Report (1981-83)), and provided that certain
formalities be observed by the state in the sale or |ease of these

| ands. North Dakota Enabling Act, Section 11. The state accepted

the grant, N.D. Constitution Article XlIIl, Section 3, and therehy
consented and agreed to hold title to these lands as trustee to
fulfill the purposes of the grant. State, ex rel., Board of

University and School Lands v. McMIlan 96 N.W 310 (N.D. 1903).

The | anguage of the Enabling Act manifests the obvious purpose of the
grant and the congressional intent to establish a trust "to be held
and adm nistered by the states under trust covenants for the

per petual benefit of the public school systens."” Utah v. Kl eppe 586
F.2d. 756, 758 (Tenth Cir. 1978) rev'd on other grounds, Andrus v.
Uah 446 U.S. 500 (1980). By the terns of the Enabling Act, certain
restrictions are placed on the disposition of the lands granted to
the state.

Section 11 . . . Al lands shall be disposed of only at public
sale after advertising - tillable lands . . . for not |less than
$10. 00 per acre .

* *x %

The state may al so, upon such terns as it may prescribe, grant
such easenents or rights in any of the | ands granted by this
act, as may be acquired in privately owned | ands through
proceedi ngs in em nent domai n: provided, however, that none of
the such | ands, nor any estate or interest therein, shall ever
be di sposed of except in the pursuance of general |aws



provi ding for such disposition, nor unless the full market

val ue of the estate or interest disposed of, to be ascertained
in such manner as may be provided by |aw, has been paid or
safely secured to the state.

North Dakota Enabling Act, Section 11

In acceptance of the ternms of the grant, simlar terns of the
Enabling Act were incorporated in the North Dakota Constitution.
Article I X, Section 6 of the North Dakota Constitution prohibits the
sal e of original grant school or institutional [and for |ess than
fair market value and in no case less than ten dollars per acre.

This section also provides that all sales of |land shall be "at public
auction and to the highest bidder," and that:

Any of said |ands that nay be required for any of the purposes
for which private | ands may be taken under the right of eninent
domai n under the constitution and | aw of this state, nay be
sol d under the provisions of this article, and shall be paid
for in full at the time of sale, or at any tine thereafter as
herei n provided.

N. D. Constitution, Article I X, Section 6.

It is eminently clear fromthe foregoing that the enphasis in both
the Enabling Act and the Constitution of North Dakota is that trust

| ands shall not be disposed of unless the full value of the interests
acquired is paid in full to the trust. These |lands are to be
admi ni stered by the state for the sole interest of the trust
beneficiaries. State, ex rel., Board of University and School Lands
v. McMIllan supra. W find nothing in either the Enabling Act or
the constitution of this state granting an exception to this
protection when trust lands are to be used for a public purpose no
matter how neritorious the purpose.

O course, it naturally follows that any statutory disposition of
trust | ands which does not provide full conpensation to the trust
conflicts with both the Enabling Act and the constitution of this
state. The provisions of any such statute may, therefore, constitute
a violation of the Supremacy Cl ause of the United States
Constitution, U S. Constitution, Article 6, C. 2, and may al so be
unconstitutional as applied to the provisions of the North Dakota
Constitution relating to the disposition of trust |lands. N.D.
Constitution, Article I X, Section 6. The question, therefore, is
whet her N.D.C. C. section 61-24.3-03, which grants a right of way over
any | ands of the state, constitutes a breach of the provisions of the
Enabling Act or the North Dakota Constitution.

In construing the constitutionality of any statute, several rules of
statutory construction are applicable. N D.C C section 1-02-38
provi des that when enacting a statute, it is presunmed that the

Legi slature was intending to conply with the state and federa
constitutions. Furthernore, the North Dakota Suprene Court has
stated that if a statute is susceptible to two constructions, one
which will be conpatible with constitutional provisions or one which
wi |l render the statute unconstitutional, we must adopt the
construction which will make the statute valid. Paluck v. Bd. of



City Comrs, Stark Cty. 307 N.W2d. 852, 856 (N.D. 1981). The court
has al so held that every reasonable presunption is in favor of the
constitutionality of a statute, State, et rel., Sathre v. Board of
Uni versity and School Lands 262 N.W 60, 64 (N.D. 1935); and, if it
is possible to do so, interpretations of statutes which place the
statute in disharnony with the constitution are avoided. G ace

Lut heran Church v. N. D. Enpl oynent Sec. Bureau 294 N.W2d. 767, 772
(N. D. 1980).

In addition, the court has stated that state statutes should be
construed to avoid potential conflicts with the state and federa
constitutions. Three Affiliated Tribes v. Wl d Engi neering 364

N. W2d. 98, 101 (N.D. 1985). Finally, in Menz v. Coyle 117 N W 2d.
290, 295 (N.D. 1962) the court held that an act is presuned

constitutional and will be upheld unless manifestly contrary to the
state or federal constitutions; only when the statute is
unconstitutional beyond a reasonable doubt will it be declared void

These sanme rules of statutory construction apply when this office is
requested to issue an opinion regarding the constitutionality of a
law of this state. See generally 1980 N.D. Attorney General's
Opi ni on 67.

In analyzing the provisions of NND. C.C. section 61-24.3-03 to
determine if it conflicts with either the state or federa
constitution, we note initially that while the statute specifically
states that a right of way over state property is "given, dedicated,
and set apart," there is no | anguage in that section which suggests
that compensation is not necessary. Since 1915, the Legi sl ature of
this state has authorized and provided a nethod for the disposition
of school and institutional |ands for public purposes. 1915 N. D
S.L. 242, Section 1 et seq. Currently codified as N.D.C.C. chapter
15-09, that statute provides a mechanismfor the purchase of schoo
and institutional land at fair market value in |lieu of condemati on.
See N.D.C.C. sections 15-09-01, 15-09-02, 15-09-03.

A review of the legislative history of N.D.C.C. section 61-24.3-03
reveal s no record of any | egislative discussion about the effects of
granting a right of way over school and institutional |ands.
Therefore, in order to determ ne whether the | anguage contained in
N.D.C.C. section 61-24.3-03 is in conflict with N.D.C. C. chapter
15-09, we nust look to the rules of interpretation contained in
N.D.C.C. section 1-02-07. That statute provides as follows:

1-02-07. PARTI CULAR CONTROLS GENERAL. Whenever a genera
provision in a statute shall be in conflict with a specia
provision in the sane or in another statute, the two shall be
construed, if possible, so that effect may be given to both
provisions, but if the conflict between the two provisions is
irreconcil abl e the special provision shall prevail and shall be
construed as an exception to the general provision, unless the
general provision shall be enacted later and it shall be the
mani fest | egislative intent that such general provision shal
prevail .

It is ny opinion the provisions contained in N.D.C.C. chapter 15-09
are nore specific than those contained in N.D.C.C. section 61-24.3-03



and are, therefore, controlling in the event of the conflict. It is
ny further opinion that the Legislature did not intend the terns
"given, dedicated, and set apart” to be construed to nean wi thout
conpensation and in violation of the Enabling Act and the North
Dakota Constitution. Therefore, the State Water Commi ssion nust
provide full conpensation for any original school or institutiona

| ands acquired for the construction of the Sout hwest Pipeline

Proj ect.

As di scussed above, N.D.C.C. chapter 15-09 constitutes the

| egi slative enactnent authorizing the sales of school and
institutional lands in lieu of condemation. N.D.C. C section
15-09-01 provides, in part, as follows:

15-09-01. PUBLIC LANDS - APPLI CATI ON TO ACQUI RE FOR PUBLI C OR

QUASI - PUBLI C PURPCSE. The state of North Dakota or any person,

firm or public or private corporation, desiring to acquire any

school or institution lands for the state for

1. Townsite purposes;

2. School house sites;

3. Church sites;

4. Cenetery sites;

5. Sites for other educational or charitable institutions;

6. Sites for public parks;

7. Sites for fairgrounds;

8. Public highway purposes;

9. Fish hatcheries;

0. Airports;

1. Railroad right of way or other railroad uses and purposes;

2. Reservoirs for the storage of water for irrigation

3. Drainage ditches;

4. Irrigation ditches; or

5. Any of the other purposes for which the right of em nent
domai n nay be exercised under the constitution and | aws of
the state,

may nmake written application to the board of university and

school lands therefor. Such application shall state briefly

the purposes for which the land is required, describe the | and
as accurately as practicable, and shall be acconpanied by a map



showi ng the | and desired.

* x %

N.D.C.C. section 15-09-02 requires an appraisal of the tract and
N.D.C.C. section 15-09-02 requires notice of the application to be
publ i shed before the date set for hearing. N D.C C section 15-09-03
states that if the Board of University and School Lands determ nes
that the tract described in the application is required for the
stated purpose "it shall fix a price, not |less than the appraised

val uation thereof, at which the conveyance of the entire tract of
land will be made voluntarily."

It is apparent fromthe above that N.D.C.C. chapter 15-09 grants the
Board of University and School Lands the authority to conduct private
sales in lieu of condemmation if the price affixed for the conveyance
is not |less than the appraisal thereof. As noted above, however,
Article I X, Section 6 of the North Dakota Constitution provides that
all sales of school and institutional |and shall be "at public
auction and to the highest bidder." Unlike the Enabling Act, the
state constituti on does not expressly exenpt the disposition of

school and institutional |ands through condemati on or proceedings in
lieu of condemmation fromthe restrictions that the sale be a public
auction. See North Dakota Enabling Act, Section 11. The question
here, therefore, is whether Article I X, Section 6 of the North Dakota
Constitution authorizes school and institutional |ands to be acquired
by sonme method other than public auction.

It is ny opinion that the granting of a right of way across schoo

and institutional lands is not a sale of |lands within the nmeaning of
the provisions of Article I X, Section 6 of the North Dakota
Constitution. This has been the view of the courts of other
jurisdictions construing simlar provisions in other state
constitutions. See, e.g. Ildaho-lowa Lateral and Reservoir Co. V.
Fisher 151 P. 998, (ldaho 1915); Ross v. Trustees of University 222
P. 3 (Wo. 1924). It was also the view adopted by the United States
Suprene Court in a recent case in which the question, inter alia was
whet her a hi ghway right of way could be granted over trust |ands

wi t hout public sale. Lassen v. Arizona Hi ghway Departnent 385 U.S.
458 (1967).

In Lassen supra, the Court held that the restrictions of the New
Mexi co- Ari zona Enabling Act requiring public sale were inapplicable
to acquisitions of trust lands by the state for its hi ghway program
as long as the state conpensated the trust for the the full value of
any trust lands that were transferred fromthe trust to the state.
Id. at 488. |In reaching this conclusion the Court reasoned that:

. there would not often be others to bid for

the . . . rights of way which the state m ght seek. More

i mportant, even if such bidders appeared and proved successf ul
nothing in the grant would prevent Arizona fromthereafter
condemming the land which it had failed to purchase; the
antici pati on of condemation woul d | eave the auction w thout
any real significance. |Id. at 464.

The sane | ogic applies here. W cannot see that the trusts are in



any way jeopardized by allowing a right of way to be obtained by
private sale if the provisions of N.D.C.C. chapter 15-09 are conplied
with. The nunmerous decisions of the courts of other jurisdictions as
well as the holding of the United States Suprenme Court in Lassen
supra, clearly indicate an inplied exenption fromthe genera
restrictions of public auction if procedures are utilized which
guarantee that the trusts are conpensated for the full appraised

val ue of the disposed of interests.

The final question is whether N.D.C.C. section 61-24.3-03 authorizes
the State Water Commission to acquire a right of way w thout
conpensati on over state | ands which are not original school or
institutional lands. Acquired |ands are those | ands which were not
originally granted by the North Dakota Enabling Act as school or

i nstitutional |ands but have since been acquired by the various
school and institutional trusts.

As we have di scussed above, N.D.C C. chapter 15-09 governs the sale
of school and institutional |ands under the control of the Board of
Uni versity and School Lands. As we noted in an earlier opinion,

N.D. C.C. chapter 15-09 does not distinguish between "original grant

| ands" and "nongrant lands." 1966 N.D. Attorney Ceneral's Opinion
446. CQur discussion above, therefore, applies equally to those | ands
acquired by the Board of University and School Lands on behal f of the
trusts established by the Enabling Act and the Constitution of North
Dakot a.

- EFFECT -
This opinion is issued pursuant to N.D.C.C. section 54-12-01. It
governs the actions of public officials until such tinme as the

qgquestions presented are deci ded by the courts.

NI CHOLAS J. SPAETH
Attorney Genera

Assi sted by: Law ence Bender
Assi stant Attorney Genera



